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i Introduction 
The question, "who is an Indian?", is probably ane of the most perplexing 
problems in native law. This is so aed uit its apparent ridiculousness: . what's 
so hard about defining an Indian -- is it difficult to define a white man? 
1 


However, historical factors and what Harold Cardinal labels "legal hocus pocus" 


contribute to confuse the issue and distort the criteria of Brabie” definition. 


There are basically three types of status definition systems: (1) blood; 
(2) kinship; and (3) lifestyle.> But in most societies, the status definition 
system employed is a hybrid of two or three of these pure models. The status 
Gefinition system that is predominant in the United States, for example, contains 
elements of the blood model and the kir:ship model. The United States Code defines 


Indians as: 


[AJ] 11 persons of Indian descent who are members of any recognized 
Indian tribe now under Federal jurisdiction, and all persons who 

are descendants of such members who were, on June 1, 1934, residing 
within the present boundaries of any Indian reservation, and shall 
further include all other persons of one-half or more Indian blood... 
Eskimos gnd other aboriginal peoples of Alaska shall be considered 
Indians. 


Thtcesene: there are two systems of status definition; neither reflect, exactly, 
any one of the above pure models. . The first ener: enshrined in the British North 
America Act,> defines the term "Indian" very widely; though, the criteria of 
definition in this erence never been clearly outlined, scholarly opinion, and 
what little case law exists on !his topic, would seem to indicate that the criteria 


of definition are based primarily on lifestyle. The second system of status 
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definition is that put forth in the Indian ame Although, in the historical 
development of the Indian Act, both blood and lifestyle along with kinship were 
considered in decisions concerning Indian status definition, today's system is 


based almost entirely on kinship. 


While this paper will purport to deal separately with the two systems of 
status definition, this is done merely for convenience. It should be remembered 
that these two systems do not operate as. one entirely independant of the other. 
Instead, the relationship is more a concentric one: the Indian Act definition 
system operating with the status definition system enshrined in the British North 
America Act (herein after called the B.N.A. Act). This relationship is shown 


schematically in the following diagram. 


The BANA. Act Status Definition 
System 


-- é& broad definition 


The Indian Act Status Definition 
System 
-- operating within the broad 
authority of the B.N.A. Act. s.91(24) 
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As might be expected, this type of definition system or dual-—definitions 
system is a source of confusion: the lines distinguishing the two status 
definitions are often unclear. The purpose of this paper will be to delineate 
these two status definitions; and, in the process, hopefully afford clarity where 
there presently exists cloudiness. This exercise will entail a cursory examination 
of history; a discussion of the each status definition; and, finally a discussion 


of the implications of this type of dual definitions system. 


It should be noted that there will be no attempt to rationalize or justify 
this nature of status definition, this discussion will be restricted to a bare 


analysis of status definition in Canada. 
11 Status Definition Within the Indian Act 


In 1867, exclusive jurisdiction over "Indians and Lands Reserved for Geicnstyk 
was given to the Federal Government under s. 91(24) of the B.N.A. Act. Although 
this Act contains no definition of the term "Indian", it would seem -- and this is 
Supported by subsequent case law -- that the definition contemplated, was fairly | 
wide. However, subsequent federal legislation Se eg to the B.N.A. Act 


Ss. 91 (24), contained progressively narrower Indian status definition provisions. 


The first federal enactment concerning Indians, was passed in 1868. It 


contained a status definiton section which provided: 
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For the purpose of determining what persons ere entitled to hold, 

use or enjoy the lands and other immoveable property belonging to 

or appropriated to the use of the various tribes, bands or bodies 

of Indians in Canada, the following persons and classes of persons, 
and none other, shall be considered as Indians belonging to the tribe, 
band or body of Indians interested in any such lands or immnoveable 
property: Firstly. All persons of Indian blood, reputed to belong to 
a particular tribe, band or body of Indians interested in such lands 
or immoveable property, and their other descendants; 

Secondly. All persons residing among such Indians, whose parents 

were or are, or either of them as or is, descended on either side 
from Indians or an Indian reputed to belong to the particular tribe, 
band or body of Indians interested in such lands or immoveable property, 
and the descendants of all such persons; And Thirdly. All women 
lawfully married to any of the persons included in the several classes 
here in before designated; the children issue of such marriage, and 
their descendants. 


It is important to note that the sole purpose of this provision was for 

| “determining what persons are entitled to... the lands end other immoveable 

| properties belonging to or appropriated to the use of the various tribes, bands, 

| or bodies of Indians in Canada." It was directed only at those Indians that had 
| been dispossessed of their land, and were to be dispossessed of their land in 

| future years, and were given land entitlements in exchange, according to the 
treaty process of that period. This was consistent with the Indian policy of the 
Lay: “The. aims of the Indian department were. .to pave the way for the orders. 
[settlenent of the ee, [by means of f treaties] Sia protecting etd Indians' 


“rights t to Ly certain Parcels ae land [that had been granted to them ete tel 
| to the treaties] .’ ze 
_ _ Federal Indian Legislation posses after 1868 A eee a sayeceet narrowing of 


‘the Indian status definition. This movement was reflective of the government 


Be 03 Bris ee ti : : 9 
‘objective of "civilization and integration" of the Indian. 
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Thus, in 1869, An act for the gradual enfranchisement of Indians, the better 
management of Indian Affairs, and to extend the provisions of the Act 31 st. 
Victoria, Chapter 7 a was passed. It amended the status definition of 1868 
to include the currently disputed provision that an Indian woman would lose 
status on marriage toa non-Indian.!} 


The next major revision of Indian legislation came in 1876. Section 3 of 


The Indian Act, 1876, provided that: 


The term "Indian" means 

First. Any male person of Indian blood reputed to belong to a 
particular band; 

Secondly . Any child of such person; 12 
Thirdly. Any woman vho is or was lawfully married to such person 


This definition is basically just a ea ore of the 1868 definition; however 
foil new qualifications were added to further narrow Indian status definition. 
Section 3 (b), for example, stated that an Indian would lose status for being absent 
from the reservation for five years .1> basether section provided that an Indian 
would lose status cn Sin aeion "to any...degree by any University of Learning." 
These two provisions, main have Since been eee neriae the idiccy iniazhe 
“Legislative pursuit of the policy of integration. 

| A further provision was introduced at this time which provided that "no half- 
. breed «in Manitoba ie has shared in the distribution of half-breed lands shall be 
accounted an Indian."?9 This section is of some importance since it exists, in 
one form or another, in the present Indian Act (it is not restricted to Manitoba) ; - 


and it therefore requires examination. 
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As was above stated, the policy of the government vas to dispossess Indians 
lof their lands in an effort to pave the way for orderly settlement. Pursuant to 
|this, a two pronged campaign was launched in the latter-half of the 1800's and 


ithe early 1900's whereby Indian lands were dispossessed. 


{In the first branch} ,» commissioners negotiated with the "Indians" 
and the result was a treaty which provided for the establishment of 
tribally controlled lands, or reserves. [In the second branch of this 
campaign} , commissioners gave out land allottments in individual 
title to "half-breeds."1© | 


It was those "half-breeds" which received land allottments that were excluded from 






‘the operation of the Indian Act. 


The question arises as to how it would be determined whether a person was 

'an "Indian" or a "half-—breed." It would appear that the distinction was not made 
totally on the basis of blood since certain individuals, for a time, moved from 

one category to the other .?” Instead, the basis of the distinction was lifestyle. 
Thus, a ea of mixed Indian and White blood would be deemed Indian if he followed 


lan Indian, tribal way of life. 


The final major legislative amendment to status definition came in Tosie0 
This legislation, essentially unchanged, constitutes today's Indian Act status 
‘definition system. 

“Indian is now defined with reference to registration on band lists and general | 


Lists and persons entitled to be registered or those lists’? are those who meet tne © 


qualifications set out in sections 11 and 12 of the present Indian act 129 
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Section 1l establishes a "charter group" of Indians by outlining three 
separate categories of persons who are included in it. These are:. 
(a) Persons who were defined as Indians as of 187271, 
(b) Persons who are members of a band that received reserve lands by way of 
the treaty process after 187472. and 
(c) Persons who are members of bands which have been declared to be bands 


by the Governor in Council for the purposes of the Indian Act.2> 


section 12 of the Indian Act then operates to exclude certain categories of 
people from the charter group established by section 11. Excluded are: 

(a) Persons who received or were allotted half-breed lands or money scrip’; 

(b) Persons who have been enfranchised, that is, those who have voluntarily 
terminated Indian States | 

(c) Persons born of a marriage entered into after 1951, and are twenty-one, 
whose mother and grandmother on the father's side were non-Indians and 
obtained status by marriage--: 

(rd) Indian women who marry none an men; a -and 


es. “Sand. ee is determined that | the father was a non tierce 


The Penarter SFong created, there ghee "the Melocione and Se is 
perpetuated over ea by a patrilineal Pome PULE, SEP yousere: a descendant of a 
status Indian man, or if you are ae spouse of a status Indian man, you have the > 


status of that man." nH 


Be (ey legitimate children of status Indian women, if registration is | protested: aie 
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Eskimos are expressly excluded from the definition of Indian for the purposes 
of the Indian Act.~° 

The current Indian Act status definition system is not based on my te rales 
process: the criteria of definition are not based on blood or lifestyle; nor are 
the criteria based entirely on kinship. This system is a result of history and at 
best can be described as ad hos. 

The 1951 legislation attempted to freeze the staets definition system that 
existed before that year. As this legislation Pentinétesteiti vir unchanged to this 
day, it might be said that the present status definition reflects three historical 
trends: (1) Indian status definition turned on land entitlement -- Indian status 
wes defined with the sole purpose of "determining what persons are entitled to... 
the lands... appropriated to the use of the various tribes"; (2) pursuant to this 
purpose, during the treaty period in the 1800's and early 1900's, decisions with 
respect to who was and who was not an Indian were not systematic and Indians. and 
half-breeds were allowed to choose freety between treaty or half-breed land 
allottments ; and (3) Indian status definition became de Sa yearn ae narrower. in an _ 


attempt to implement the goverment: policy ne "civilization ra integration. 


ails, if) CSsence, is the present Indian Act status definition system. art is bos 
extended or perpetuated by the patrilineal descent rule .--.a kinship mechanism. oo 
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enumerated under section 91 B.N.A. Act. 


lll Status Definition Within the B.N.A. Act 


Section 91 of the B.N.A. Act provides that "the exclusive Legislative. 
Authority of the Parliament of Canada extends to... 24. Indians, and Lands reserved 
for the Indians."" It should be underlined at the outset that this section provides 
for two subject matters: (1) Indians; and (2) Lands reserved for the Indians. 

The scope of the term Indian within the section is entirely separate of the second 
part of head 24. And it is not suggested by "head 24...thak legislative authority 
over Indians, as such, hinges on whether or not reference is made to ...an Indian 


on Indian lands as opposed to an Indian who is not on such lands." 


It has been established, as was earlier stated, that the status definition of 


Indian within head 24 of the B.N.A. Act is widew than the difinition in the Indian 


Act; however, it is not clear just how much widez it is. The limited case law 


available on this subject may be helpful in determining the extent of it. 


Assistance may be gotten by an examination of an early Privy Council case 


Which deals with "Naturalization and Aliens", another category specifically 
| 32 hae 


“Cunningham v. Tome omey Homma>> questioned the constitutionality of a provincial 
Bos" which | provided that no Chinaman, Japanese or Indian would have the right to 


have his name eo on the cise of voters. a “Although the case dealt 


specifically with Japanese it could Bee: as easily have dealt with Indians. - The 


court held in this case, referring to section 91 of the B.N.A. Act, 
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that the language of that section does not purport to deal with 
the consequences of either alienage or naturalization. It undoubted- 
ly reserves these subjects to the exclusive jurisdiction of the 


Dominion -- that is to say, it is for the Dominion to determine 
what Shall constitute either the one or the other, but the question 


as to what consequences shall follow from either is not touched. 

From this, it would seem that Parliament had competence to decide who was or 
wasn't an Indian and, to a degree, decide what rights an Indian may have in law. 
However, though Parliament may define what rights and disabilities an Indian may 
have qua Indian, judicial opinion appears to hold that it does not have authority 


to decide who is or is not an Traian 


In the Matter of A Reference as to Whether the Term "Indians" in Head 24 of 
Section 91 of the British North America Act, 1867, Includes Eskimo Inhabitants 
of the Province of Quebec (here in after called Re Eskimos) it was determined 
that the term "Indian" was to be taken as co-extensive with the term aborigine. 


Duff C.J. C., in that case, stated: 


The British North America Act is a statute dealing with British 

North America, and, in determining the meaning of the word "Indians" 
r. 2n. the statute, we have to consider the meaning of the term as 
eee) ted to the inhabitants of. British Norte America. 


pire is eS caie Wats. cle asaniaees fall umder the secre 
..7 designation "Indians" fe that, indeed, in these documents, "Indians" 
“is used as ‘synonymous with "aborigines." Beaisy,. 
"It is. therefore submitted that Parliament cannot, without a constitutional 
amendment, unilaterally state that an Indian who would meet the criteria of 
aborigine as that term was understood in 1867 in British North America, 1S not an 
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This raises a question as to what the iA OA Set eb eg means. In order to 
get an adequateanswer to this, a thorough examination of Canadian history would 
be required, however, a reasonable conjecture may .be made on the basis of Piet 
cal evidence introduced in Re Eskimos. The court, in this case, placed a great 
deal of reliance on a census that was prepared by officers of the Hudson's Bay 
Company indicating the Indian populations under its rule, pursuant to an 1856-57 
House of Commons investigation into the affatrs of the Company. | 

The census concludes with a 
summary which is in these words: 
The Indian Races shown in detail 


in the foregoing census may be classified 
as follows: 


38 


Thickwood Indians on the east 
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-_ From, this evidence it appears that status definition was not so much 


fae to blood or kinship as it was east The above summary, therefore, 

“classifies hald-breeds with whites. But it is not probable that hal f-breeds were 
: Bee torily Ae ied: from status as Indians or aborigines. They would probably 
| be excluded insofar as they no longer maintained an Indian, tribal way of life. 
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The question of "who is an Indian" according to the B.N.A. Act, is even 
more confusing when put in the context ‘of current Canadian society. Although 
Indians today may not have a too distinct way of life, it would seem that 
membership in the definition system within the B.N.A. Act., would still be 


according to a way-of-life criteria since Indians still form cohesive, 





recognizable tribes. So, any persons living a tribal way of life should be 


considered Indians according to the B.N.A. Act. 


Section 91 (24) is not the only enactment dealing with Indians. "Section 


1 of the British North America Act, 1930, to which Agreements with the four 


western provinces are scheduled, reads as follows:>° 


1. The agreements set out in the Schedule to this Act are hereby 
confirmed and shall have the force of law notwithstanding anything 
in the British North America Act, 1869, or any Act amending the 
same, or any Act of Parliament of Canada, or any Order in Council 
or terms or conditigns of union made or approved under any such 
Act as a foresaid. 





42 


Effect is given ten, to the Manitoba oe Alberta” and Saskatchewan’> Agreements . ‘ 


These Agreements provide that: 


“< “In order to secure to-secure to the Indians of the Province the 
continuance of the supply of game and fish for their support and 
subsistence, Canada agrees that the laws respecting game in force 
in the Province from time to time shall apply to the Indians 
-within the boundaries thereof provided, however, that the said 
“Indians shall have the right, which the Province hereby assures to 

them, of hunting, trapping and fishing game and fish for food at 

‘all seasons of the year on all umoccupied Croym lands and on any 
other lands to which the said Indians may have right of access. 
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The question of status definition with respect to these provisions. arose 
in Regina v. Briton In this case, the accused, a non-status Indian, was 
charged with hunting big game out of season contrary to s. 12 (1) of the Game 
Act. Section 8 (1) of this same Act makes reference to the Agreement between 
the Government of Canada and the Government of Saskatchewan, so the defence of 
the accused was that though he was a non-status Indian, he was an Indian within 
the contemplation of that section and therefore he was excluded from the 


operation of s. 12 (1), the section of the Game Act under which was charged. 


The court rejected the argument that the section contemplated a wide 


meaning of the term "Indian" and stated: 


the term 'Indian’ ... must have the same 
meaning as in the Indian Act... 

It applies to a certain group of people 
who have treaty arrangements with the 
Government of Canada. 


However, it did decide in favor of thé accused on the ground that he was 
entitled to be registered in accordance with the Indian Act, and was, therefore, 


within: the So ieee afforded to Indians by s. 8 oe of the a ear. ee 


= omisc case go contrary to. the ruling, in Re Eskimos, that the constitutional 


“definition (definition ‘within the B. N. A. Act) of the term "Indian" is broader 


- 


than the Indian Act definition, but this case is noe authoritative: itl was 
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| Belivercd by a lower court; noe thé fanal holding was ape on the point of status a 
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1V Implications of the Dual Definitions Systems in Canada 


There are two status definition systems in Canada: under the B.IN.A. Act, 
the term "Indian" is taken to be co-extensive with the term "aborigine"; and, 
‘the Indian Act defines "Indian" to mean "a person who is pursuant to this Act... 
registered as an Indian or is entitled to be registered as an Indian"? This 
nature of the Canadian system means that a person may be an Indian within the 


meaning of the constitution, and yet be considered not to be Indian within the 
meaning of the Indian Act. 

Within the B.N.A. Act status definition system, therefore, are Eskimos, 
non-status and enfranchised Indians, and status Indians; while only status 
Indians are included in the Indian Act definition system. The following 


diagram illustrates this: 
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It would seem that a person's status as an Indian under the B.N.A. Act 


could not be effected by any Federal legislation. 


The Federal Government therefore can continue to legislate 

for enfranchised Indians and any future legislation which 

may be designed for native people in general, would also 
include anyone excluded from the coverage of the Indian Act. 
Moreover, the exclusion of a native person from the provisions 
of the Indian Act does not affect his treaty rights (other than 
treaty payments or rights to live on a reserve) or aboriginal 
rights. These rights flow from an individuals status asa 
‘native person' and his connection with a particular tribe... 
rather than from any provisions of the Indian Act. 


VY Conclusion 


In conclusion, there are two systems of status definition in Canada. The 
first system, enshrined in the B.N.A. Act, defines the term "Indian” as 
co-extensive with "Aborigine"; and its criteria of definition are based on 
kinship. The Indian Act provides the second system of status definition. This 
system is largely a product of history; it developed according to government 
policy prior to 1951. Petes 1951, the system is Pe ecosee by a kinship 


“mechanism. he Indian Act does not disturb or deprive status under the B.N.A. 


Act: It follows, therefore, that all rights that flow from Indian Status under 


the B.N.A. Act, can also not be disturbed. 
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